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George F. Edmunds. 


The long and eminent career of George 
Franklin Edmunds as a statesman has diverted 
attention from his high rank as a lawyer. He 
began the practice of law in 1849 in Richmond, 
Vt., where he was born Feb. 1, 1828, and was 
educated in common school and by private 
tutor. He removed to Burlington in 1851. 
His practice of the law has continued until the 
present time, although subordinated to his 
career as a legislator and confined for many 
years past to the Supreme Court of the United 

tates. 
gard his arguments with especial respect. 
has been successful in some of the great cases 
of recent times. He has won, on behalf of 
the Interstate Commerce Commission, several 
cases Of far-reaching importance. One of 
these was Brown o. Walker, 161 U. 8S. 591, 40 
L. ed. 819, establishing the constitutionality 
of the act of Congress which denies to wit- 
nesses before that Commission any exemption 
from giving evidence on the plea that it may 
criminate them, but substitutes an exemption 
from prosecution for anything concerning 
which they testify. Another was the case 

of Interstate Commerce Commission v. Brim- 
-on, 153 U.S. 447, 38 L.ed. 1047, in which it was 


That court long ago learned to re- | 
He | 
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held [1894] by the Supreme Court, reversing 
the judgment below, that the Interstate Com- 
merce Commission could lawfully apply to the 
circuit court and obtain an order compelling 
witnesses to attend before the Commission 
and give evidence. Among his more recent 
cases may be also mentioned Cornell University 
v. Fiske, 136 U. S, 152, 34 L. ed. 427, which 
involved the limitations of the power of the 
University to take property by will, Chicago 
& Grand Trunk R. Co. o. Wellman, 143 U. 8. 
339, 36 L. ed. 176, which attacked the consti- 
tutionality of a statute regulating railroad 
rates, and O’Neil ». Vermont, 144 U. 8. 323, 
36 L. ed. 450, which involved the validity of 
cumulative sentences by a state court to pay a 
large amount of fines and costs or be im- 
| prisoned more than fifty-four years for unlaw- 
| ful sale of intoxicating liquors. But his most 
important argument in recent years was that 
successfully made in the Federal Income Tax 
Cases, reported under the name of Pollock 2. 
Farmers’ L. & T. Co. 157 U. 8. 429, 39 L. ed. 
759. This argument, which is quite fully re- 
ported in the case, well illustrates his clear- 
ness, directness, and strength; it is plain to 
any intelligent reader, it captures and holds 
attention, and it is remarkably convincing. 
The political career of Mr. Edmunds began 
in 1854, when he became a representative in 
the Vermont legislature. He continued in 
that body until 1859 and was for three years 
its speaker. He was a member of the state 
senate in 1861-62 and was its president pro 
tempore. He was a member of the state con- 
vention which at the outbreak of the Civil 
War formed a coalition between the Republi- 
cans and Democrats, and he drew up the 
resolution which it adopted. In 1861 he was 
appointed by the governor to fill the vacancy 
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in the United States Senate caused by the 
death of Solomon Foot, and then was elected 
by the Jegislature to fill the unexpired term. 
By four successive re-elections he remained in 
the Senate until 1891, when he resigned in the 
middle of histerm, His career in the Senate is 
well-known history. In important respects he 
was the leader of that body. For years he was 
chairman of the judiciary committee. He was 
president pro tempore of the Senate when 
Vice-President Arthur became President. On 
the first ballot taken for President in the 
National Republican Convention of 1880 thirty- 
four votes were cast for him, and again in 


1884 on the first ballot he received ninety-three | 


votes. He served on the Electoral Commission 
in 1876 and 1877 and had been chairman of 
the committee which prepared the bill creating 
the Commission. For about a quarter of a 
century he filled a large place in national 
legislation, and no man won greater respect 
Since his retirement 
from the Senate his residence has been at his 
home, Burlington, Vt., with a temporary dom- 
icil in Philadelphia, owing to the ill health of 
one of his family. 


for ability and integrity. 


The Arbitration Treaty. 


Englishmen are timid in the expression of 
enthusiasm; Americans are hardly less so. But 
some exultation of feeling must come to every 
Englishman or American who appreciates the 
real significance of the general treaty of arbi- 
tration between England and the United 
States. Te was never sung over a 
greater triumph of peace. Its ratification by 
the Senate of the United States has not been 
made, but can hardly be thought doubtful. 
No objection to any details of the treaty can 
be serious enough to justify its rejection. It 
is the first long step toward the substitution of 
justice and law in place of brute force and 
anarchy in the realm of international contro 
versy. Hereafter a war between nations will 
be taken to mean that one of them at least is 
barbarian. 

It is not unlikely that similar treaties with 
other nations will soon follow, not only be- 
cause of the growing sentiment of the world 
against war, but because there are several 
great nations that will not like to be thought 
less civilized 
States. 


deum 





than England or the United | 
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Our Duty to Cuba. 


Widely divergent views exist as to the 
proper attitude of the United States towards 
Cuba. A reckless jingo policy of contempt 
for international law has a few adherents. 
Many more wish to keep within the rules ob. 
served by civilized nations yet do all that is 
possible for Cuba. The risk in their case is 
that warmth of feeling may warp judgment. 
But the Cuban situation itself is unparalleled, 
Probably there was never so extensive an in- 
surrection, so long carried on, covering so 
large a part of the territory in dispute, in 
which there was so little of that territory in 
the steady and complete occupation of the 
insurgents, or so little to show of organized 
and actually administered civil government. 
This anomalous condition furnishes some strik- 
ing facts for each side of the argument as to 
our recognition of Cuba either as an independ- 
ent nation or as a belligerent. 

How much longer the United States ought 
to continue the present attitude of impartiality 
and bear the constant annoyance and expense 
of policing our long line of coast is a question 
that presses for an answer. There ought to 
be some limit to the time of our silence if the 
struggle goes on indefinitely. But for the sake 
of our own reputation as a keeper of faith 
with other nations, we should be careful to 
keep within the rules of international law. If 
Europe shall find that this nation always 
stands as high in honor as in power, our influ- 
ence among the nations of the world will be 
increasingly large and commanding. But that 
influence would be sadly crippled by any 
breach of international law or by any appear- 
ance of bad faith or of disregard of the rights 
of a weaker nation. Our motives in the Vene- 
zuela matter were at first challenged but are 
now clearly seen to have been highly honor- 
able. Our sympathy :or Cuba is not unnatural 
or wrong, although it may tend to bias our 
judgment. Yet chivalry and justice are not 
antagonistic and we may hope to see both ex- 
hibited in the policy that our statesmen adopt 
toward Cuba. 


Tender of Worn or Mutilated Coin. 

After more than a century of coinage and 
coinage laws in the United States, it is sur- 
prising to find so little in our statutes and de- 
cisions upon the extent to which coin may be 
worn, battered, or mutilated without losing 
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its character as lawful money. 
is investigated in a note to the recent Georgia 


This subject 


case of Atlanta Consolidated St. R. Co. 
Keeny, 33 L. R. A. 824. Only two cases have 


been decided as to the obligation to accept 
such coin when tendered. One is the case 
just named, in which a battered half dollar 
coined in 1824 was held to be a valid tender 
which a street-car conductor could not law- 
fully refuse when offered for fare, although 
he believed it was not genuine and it was in 
fact a rare coin thinner than usual and also of 
larger disc, besides being lettered and not milled 
on the edge. As the coin was in fact genuine, 
any doubts on this point were held immaterial. 





No claim was made that the coin had been 
But 

jn the case of Jersey City & Bergen R. Co. 2. 

Morgan, J. L. 60, the supreme court of 

New Jersey held that so long as a genuine 

silver coin is worn only by natural abrasion | 
and is not appreciably diminished in weight, 
and retains the appearance of a coin duly 
issued from the mint, it is a legal tender for 
its original value. This decision was affirmed 
by the New Jersey court of errors and appeals 
in 52 N. J. L. 558. A writ of error taken from ' 
the Supreme Court of the United States to re- 

view this decision was dismissed for lack of 

jurisdiction in 160 U. 8. 288, 40 L. ed. 430, on | 
the ground that the decision of the state court 

did not deny any right claimed under Federal 

law. The New Jersey court sets out the acts | 

of Congress on the subject which provide that | 
gold coins of the United States, if reduced in | 
weight more than 4 of 1 per cent, are current | 
at a proportionately reduced value, but that} 
if the reduction is only 4 of 1 per cent after 
twenty years circulation, or a proportionate 
reduction for a shorter period, they are current | 
at full value. But these provisions do not 
apply to silver coins, and they are therefore | 
said to be current at full value so long as they 
remain lawful money. 

Passing plugged coin was considered in Unit- 
ed States 0. Lissner, 12 Fed. Rep. 840,in which 
the circuit court of the United States held that 
such coin was counterfeit if some of the silver 
had been removed by drilling or otherwise and 
then replaced by a plug of base metal, but that 
& plugged coin was not counterfeit if in mak- 
ing the hole which was plugged the silver had 
been merely crowded out of place without 
removing any of it. The court refers to the 
English case of Queen v. Hermann, L. R. 4 Q. 
B. Div. 284, 48 L. J. M. C. 106, 40 L. T. N.S. | 
263, 27 


reduced in weight by wear or otherwise. 


52 N. 





Week. Rep. 475, in which it was held 


|U. 8. 4 





that a genuine sovereign which had been filed 
on the edges so as to remove the milling entire- 
ly, or almost entirely, and upon which a new 


} and false milling had been made, might be 
| considered a counterfeit coin, 


under 24 & 25 
Vict. chap. 99, § 9, defining the offense of pass 
ing counterfeit coin. The effect of the deci- 
sion in United States o, Lissner, supra, upon 
the obligation to take a plugged coin when ten- 
dered presents an interesting question. If the 
right to reject it depends on its being a coun- 
terfeit, one to whom a plugged coin is offered 
will need a ready wit to determine whether a 
part of the original coin has been nemoved or 
merely displaced. 


—_— - —__—. 


Legislative Limitation of Rates. 





The right of the legislature to fix the tolls of 
a turnpike company so low that they will not 
pay the expense of maintaining the road and 
permit any dividend whatever to the stock- 
holders is denied by the Supreme Court of the 
United States in Covington & L. Turnp. Co. ». 
Sandford. Fixing the ratessolow thatthey would 
not be remunerative is regarded as a taking of 
property without due process of law and there- 
fore unconstitutional, although the charter of 


| the corporation did not contain any contract 


provision which would be impaired by the leg- 
islative change of rates. The decision attracts 
especial attention by reason of current discus- 
sion of the rights of the people and the duty 


| of the state in respect to monopolies and cor- 


porations generally, 
novel. 


Yet this decision is not 
Its doctrine was fully established by 
prior decisions of the same court in Reagan 9, 
Farmers’ Loan & T. Co. 154 U. 8S. 362, 88 L. 
| ed. 1014; Reagan v. Mercantile Trust Co. 154 
13, 38 L. ed. 1028; St. Louis & S. F. R. 
Co, v. Gill, 156 U. 8. 649, 39 L. ed. 567. These 
cases declared that the fixing and enforcement 
of unreasonable and unjust rates for railroads 
was unconstitutional. 

The question what rates will be considered 
unreasonable and unjust or unremunerative 
has not been very definitely answered yet by 
the Supreme Court of the United States. But 
the discussion of the matter in the cases above 
cited, as well as others, plainly shows a dis- 
position to interfere and condemn legislative 
rates only when it is clear that their enforce- 
ment amounts toa destruction of the value of the 
property. Other courts have applied the same 
principle in various cases. In Winchester & 


| L. Turnp. Road Co. 0. Croxton (Ky.) 33 L. R. 
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A. 177, the Kentucky court of appeals held 
that a reduction of the rates of a turnpike 
company could not be found to constitute a 
deprivation of property without due process 
of law where it did not appear what effect this 
would have on the dividends of the company. 
Mr. Justice Brewer, in Ames v. Union P. R. 
Co. 64 Fed. Rep. 165, 4 Inters. Com. Rep. 
835, said there is no hard and fast test which 
can be laid down to determine in all cases 
whether the rates prescribed by the legislature 
are just and reasonable, and that often many 
factors enter into the determination of the prob- 
lem. The most definite statement of the rule 
of decision on this point that has been made 
in any of the cases yet decided was expressed 
by the same judge in one of the first cases in 
which the point arose. That was the case of 
Chicago & N. W. R. Co. 0. Dey, 35 Fed. Rep. 
866, 1 L. R. A. 744, 2 Inters. Com. Rep. 325. 
This statement is that rates fixed by legislative 
authority, which will give some compensation, 
however small, to the owners of railroad 
property, cannot be held by the courts to be 
insufficient; but when the rates prescribed will 
not pay any compensation to the owners, ¢, ¢., 
some dividend to stockholders after payment 
of fixed charges and costs of service, the courts 
have power to ivoterfere. The Supreme Court 
of the United States has not yet had occasion 
to decide whether this proposition is altogether 
correct or not, but it has decided nothing in- 
consistent therewith. This rule leaves large 
power to the legislature. It would sanction 
statutes which cut down railroad dividends to 
amere pittance. Yet it is hard to see how 
any other rule can be adopted which will not 
in effect deny the right of the legislature to 
make any regulation of such rates, or else leave 
litle more than the shadow of such power in 
the legislature while the real power is assumed 
by the courts. Rates of common carriers 
were regulated when their business was done 
by stage coach and concerned the public even 
less than do many other kinds of modern 
business. 

In the annotation to the Kentucky case of 
Winchester & L. Turnp. Road Co, v, Croxton, 
(Ky.) 88 L. R. A. 177, the whole subject of 


legislative power to fix tolls, rates, or prices is | 


considered at length with a review of all the 
eases. The kinds of business which are sub- 
ject to this regulation by the legislature are 
there shown to be quite numerous. No doubt 
this list will continue to lengthen and the law 
©. ihe subject become increasingly important, 
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Voters and Elections; power of courts 
to require ballot boxes to be produced or 
opened in proceedings other than election 
contests 


The part containing any note indexed will be 


gent with CASE AND COMMENT for one year for $1. | 
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Among the New Decisions. 


Acknowledgment. 

An attorney who holds a claim for collection 
is held, in Havemeyer v. Dahn (Neb.) 33 L. 
R. A. 382, not to be disqualified from taking 
an acknowledgment as notary public of a 
mortgage made to secure the claim. The 
somewhat similar case of Cooper 0. Hamilton 
Perpet. B. & L. Asso. (Tenn.) 33 L. R. A. 338, 
holds that a stockholder and director of a cor- 
poration is not disqualified to take an acknowl- 
edgment of a deed of trust to the corporation. 


Actions. 

An action for injuries to land situated in 
another state is held maintainable in Minne- 
sota in the case of Little o. Chicago, St. P. M. 
& O. R. Co. (Minn.) 33 L. R. A. 423, and the 
statute requiring actions for injuries to real es- 
tate to be brought in the county is held appli- 
cable only to causes of action which arise in 
the state. 


Attorneys. 


An attempt by an attorney to withdraw his 
answer and appcarance in a divorce case, when 
made in avowed hostility to his client and as 
an act of retaliation for alleged nonpayment 
of his fees, was held, in Nickells v. Nickells 
(N. D.) 88 L. R. A. 515, to be outside the 
scope of his authority, and a judgment by de- 
fault taken after such withdrawal was set 
aside. 


Banks. 


A by-law of a savings bank organized under 
the general banking law, and the profits of 
which belong to stockholders and not to de- 
positors, is held, in Ackenhausen ». People’s 
Sav. Bank (Mich.) 33 L. R. A. 408, to require 
the express or implied assent of a depositor 
before it can operate to relieve the bank from 
liability to pay him his deposit because of 
payment to another person who has forged his 
name and presented his book. 
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Bicycles. 

One riding a bicycle down a narrow path 
at the rate of 5 or 6 miles an hour, when it is 
occupied by many other persons going in the 
same Girection, is held, in Myers ». Hinds 
(Mich.) 33 L. R. A. 856, to be liable for negli- 
gence if he runs into a pedestrian when his 
wheel strikes an obstacle, — at least if it does 
not appear that he was unable to see and avoid 
it by the exercise of due care. Such an acci- 
dent casts upon him the burden of disproving 
his negligence. 


Boundaries. 


A statute providing for the location of sec- 
tion and quarter-section corners by a county 
surveyor on the application of resident owners 
of the section is held, in Davis o. St. Louis 
County Commissioners (Minn.) 33 L. R. A. 
432, to be unconstitutional because it deprives 
landowners of their property without due 
process of law. One provision of the statute 
was that the cost of marking the boundaries 
should be apportioned to the property bene- 
fited and there was no provision for notice to 
any of the landowners of this apportionment, 
and no provision for a notice of any kind to 
nonresident owners. 


Conflict of Laws. 


In a suit upon a contract made and to be 
performed in another state, where the bar of 
the statute is set up, it is held, in O’Bear o. 
First Nat. Bank (Ga.) 33 L. R. A. 384, that the 
law of the forum, and not of the place of per- 
formance of the contract, must govern in deter- 
mining whether or not the action is barred, 
including the question of the effect of a partial 
payment as a new promise to interrupt the 
statute. 


Constitutional Law. 
See also, as to BOUNDARIES, supra. 

The abrogation of a statute by the adoption 
of a Constitution is illustrated in Criswell ». 
Montana Cent. R. Co. (Mont.) 33 L. R. A. 554, 
where the Constitution provided that foreign 
corporations shall not have greater privileges 
than domestic corporations, and the statute im- 
posed a liability upon domestic railroad com- 
panies for injuries caused by negligence of 
fellow servants, but did not apply to foreign 
railroad companies. 
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An attempt to amend a Constitution by sub- 
mission of a question under joint resolution of 
the legislature, even if ineffectual, is held, in 
State, ex rel. Cranmer, v. Thorson (S. D.) 33 L. 
R. A. 582, to be within the exercise of legisla- 


tive duty which courts cannot interfere with | 


by injunction. 

An unnatural, arbitrary, and capricious 
classification of counties in a statute prohibit- 
ing live stock to run at large in part of the 
counties of the state is held unconstitutional, 
in Sutton o. State (Tenn.) 33 L. R. A. 
a violation of provisions respecting depriva 
tion of property without the law of the land, 
and prohibiting the grant of special rights 


589, as 


privileges, immunities, or exemptions. 
statute embraced counties having a population 
not less than 30,000 or more than 34,900, also 
county adjoining one of these which has a 
population of 35,100 and over. 


Contracts. 


The effect of the minority of a promisor on 
the liability of one who guarantees his con 
tract is considered in Brown ev. Farmers’ & 
Merchants’ Nat. Bank (Tex.) 33 L. R. A. 359, 
holding that the min 
der the infant’s contract void that the guar- 
anty will become an original and not a collat- 
eral promise under the statute of frauds. 

The pregnancy of ewes in October is held, 
in Olson ov. Port Huron Live Stock Asso. 
(Mont.) 338 L. R. A. constitute 
breach of a contract made some time before to 
deliver them ‘‘in healthy condition.” 


ity does not so far ren- 


557, to 


no 


Corporations. 


The right of a pledgee of stock to have the 
certificates surrendered and new ones issued 
in his name when the contract is silent on the 
subject is denied in Spreckels v. Nevada Bank 
(Cal.) 838 L. R. A. 459, since the statute re- 
quiring an entry of a transfer upon the books 
of a corporation to protect the transferee is 
satisfied by entering the names of the pledgeor 
and the pledgee with the designation of the 
shares and date of transfer without canceling 
the certificates and issuing new ones; but the 
pledgee is held to have the right to have an 
entry of this sort made for his protection, even 


if the contract makes no provision on the sub- | 
| the statute, and although the only land made 


ject. 


The | 
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ers are liable, if contracted before notice by 
filing a certificate, are held, in Wing o. Slater 
R. I.) 33 L. R. A. 566, not to include a mere 
contingent liability created by the making of 
a contract for goods when there has not been 
any breach thereof or delivery of the goods. 

A mechanical business, within the meaning 
of the Minnesota Constitution exempting 
stockholders in corporations carrying on man- 
ufacturing or mechanical business from the 


| ordinary liability of stockholders, is held, in 


Cowling v. Zenith Iron Co. (Minn.) 33 L. R. 


| A. 508, to be a business closely allied to, or 


incident to, some kind of manufacturing bus- 
iness, and to include the business of a corpora- 
tion organized to mine iron ore. But a cor- 


| poration organized to mine, smelt, and reduce 
| iron and other ores, and also to buy, sell, and 
those which have 55,000 and over, also any 


deal in mineral land, is held, in Anderson 2, 
Anderson Iron Co. (Minn.) 33 L. R. A. 510, to 
be on a different footing, and not to be within 
the exception of mechanical business. 

A statute granting perpetual succession to a 
corporation, followed by a grant of the exclu- 
sive right to manufacture gas and coke within 
a certain city ‘‘for the term of thirty years,” 
while a general law of the state limits the life 
of a corporation to twenty years when no other 
time is specified, is construed, in State, ez rel. 
Walker, v. Payne (Mo.) 33 L. R. A. 576, to 
limit the life of a corporation to thirty years, 
and not to leave it unlimited. 


Criminal Law. 


Discharging a jury during the progress of @ 
criminal trial upon information by telephone 
that one of the jurors is sick, and without fur- 
ther proof of that fact, is held, in State o. Nel. 
son (R. I.) 33 L. R. A. 559, to constitute a bar 
to a second trial, under a constitutional pro- 
vision against second trial for the same offense 
after acquittal. 


Elevators. 


A statute providing for the erection of pub- 
lic grain warehouses and grain elevators on or 
near the right of way of railroads, and pro- 
viding for condemnation proceedings in such 
cases, is held, in Re Stewart (Minn.) 33 L. R. 
A. 427, to be constitutional, if the elevators are 
for public use, although the party seeking to 


| condemn the elevator site is given the exclu- 


sive right of selection within the limitations of 


Debts of a corporation for which stockhold-| subject to such condemnation is that of the 
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right of way of a railroad company. The 
statute is also held applicable to the case of an 
elevator already built by a licensee but whose 
license has been revoked. 


Evidence. 


The right of jurors to take into account their 
experience and relations among men in deter- 
mining the credibility of witnesses is expressly 
upheld in Jenney Electric Co. o. Branham 
Ind.) 33 L. R. A. 395. 


Fraud. 


The purchase of goods on credit, intending 
not to pay for them, is held, in Swift v. Rounds 
(R. 1.) 38 L. R. A. 561, to render the pur- 
chaser liable to an action for deceit. 


Gas. 


Precautions to prevent injury to third per- 
sons from the escape of gas when a gas com- 
pany has notice of a break in its pipes are 
held, in Pine Bluff Water & L. Co. v. Schnei- 
der (Ark.) 33 L. R. A. 366, to be required of 
the company, which should either repair the 
break or cut off the gas. But the liability of 
the gas company in case of an explosion will 
depend on the absence of contributory negli- 
gence of the owner of the property, or his serv- 
ants, if they are negligent in causing the ex 
plosion. 


Husband and Wife. 


The right of a woman deceived into a void 
marriage with a man already married, to 
maintain an action against him for deceit, is 
sustained in Morrill o. Palmer (Vt.) 33 L. R. 
A. 411, and her cause of action is held not to 
accrue so as to start the statute of limitations 
to running uniil she discovers the fraud. The 
case of Payne’s Appeal (Conn.) 33 L. R. A. 
418, holds that a man who is deceived by a 
married woman into assuming the relation of 
husband to her by her representations that she 
is single has no cla‘m against her estate for 


the value of necessaries or presents furnished | 


by him to her because the right of action does 
not survive. It will notsurvive on the ground 
that it is a quasi contract unless the wrongdoer 
acquired specific property increasing the as- 
sets of the estate. 


COMMENT. 


Insolvency. 


The partial invalidity of an insolvency law, 
| Which is unconstitutional so far as it assumes 
to discharge claims without full payment, is 
held, in Elton v. O’Connor (N. D.) 33 L. R. 
| A. 524, to be insufficient to make the whole 
statute void, and the provisions for transfer of 
the property to an assignee and distribution 
to creditors are held valid. 


Insurance. 

Policies indemnifying mercantile concerns 
against ‘‘excess losses” caused by the failure or 
insolvency of customers are construed in Smith 
v. National Credit Ins. Co. (Minn.) 33 L. R. A. 
511, and where the insurer made an assign- 

| ment for the benefit of creditors, this was a 
breach of the contract, giving the insured the 
right to recover ou a quantum merutt without 
any proof of loss on a policy which had run 
its full time before the assignment; and if pol- 
icies had run for a portion of the term only the 
holders were entitled to recover back the un- 
earned premiums for the balance of the term 
after the assignment. 


Intoxicating Liquors. 


A statute prohibiting any other business ex- 
cept the sale of cigars and tobacco to be car- 
|ried on in a room in which intoxicating 
| liquors are sold under a license, and prohibit- 
| ing any device for amusement or music therein, 
'and also requiring such rooms to be closed and 
locked during prohibited hours and days, is 
sustained in State o. Gerhardt (Ind.) 33 L. R. 
A. 313, on the ground that such provisions 
and all similar conditions imposed by the legis- 
lature in the exercise of its police power must 
| be deemed to be consented to by a person who 
accepts a license. 


Landlord and Tenant. 


A lease of premises used for the salt business, 
‘* including six salt wells,” is held, in Clifton 2. 
Montague (W. Va.) 33 L. R. A. 449, to create 
no implied warranty that there are on the 
premises six salt wells of any particular qual- 
| ity or fitness for manufacturing salt. 
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Master and Servant. 


Kicking cars at a speed of more than 6 miles 
an hour in violation of an ordinance with no 


Presidential Electors. 


Presidential electors, although they are not 
named in the state Constitution, are held to be 


one on or near the end to warn persons of | state officers, in Todd v. Johnson (Ky.) 33 L, 
their approach or check their speed is held,in| Rp 4 399 within the meaning of a constitu- 


Tobey v. Burlington, C. R. & N. R. Co. (lowa) 
33 L. R. A. 496, to be negligent as matter of 
law as to an employee who is struck thereby 
just as he steps from a parallel track on which 
he was walking in order to avoid an engine. 

The principle that a railroad company can- 
not delegate to a contractor its charter rights 
and privileges so as to exempt it from liability 
is held, in Sanford o. Pawtucket Street R. Co. 
(R. L) 33 L. R. A. 564, to be inapplicable to 
the use of ordinary means in constructing a 
road, and therefore the negligence of a con- 
tractor building a street railway in stretching 
a rope or wire across a street does not render 
a street railway company liable, although he 
is not a resident of the state, if the manner of 
constructing the road was left to the skill and 
judgment of the contractor. 


Militia. 

A captain of a company of the national 
guard of Minnesota, when it is not acting as a 
military force, is held, in Nixon ov. Reeves 
(Minn.) 33 L. R. A. 506, to have no authority 
summarily to punish a member of his com- 
pany by imprisonment for refusal to obey his 
orders. 


Mortgage. 


A chattel mortgage to secure a pre-existing 
debt is held, in Knowles Loom Works 2. 
Vacher (N. J.) 33 L. R. A. 305, to be, within 
the meaning of a recording law, a mortgage 
in good faith which may have priority over an 
unrecorded contract of sale by which the 
mortgagor acquired the property, but of which 
the mortgagee had no notice. 


Municipal Corporations. 


The taxation of property in a city by a 
county board of turnpike directors to repair, 
maintain, and pay for material for free gravel 
roads or turnpikes within a county is sustained 
in Byram 2. Marion County Commissioners 
(Ind.) 33 L. R. A. 476, although the roads in 
question are wholly outside the city, but the 
statutes make the taxing district consist of the 
whole county. 


tional provision providing for filling vacancies 
in office which occur before an annual election 
at which state officers are to be elected. 


Publication. 

Publication of notice of sale on foreclosure 
of a mortgage by advertisement, which a stat- 
ute requires ‘‘ for six successive weeks at least 
once in each week,” is held, in Finlayson 9. 
Peterson (N. D.) 33 L. R. A. 582, to be neces- 
sary for at least forty-two days before the day 
of sale. When such publication is insufficient 
it is held to be beyond the power of the legis- 
lature to cure the defect in the foreclosure. 


Public Money. 


A deposit of public money by a county 
treasurer in a bank designated by him as a de- 
pository for public funds, and which has 
given a bond to secure its repayment, is held, 
in Allibone v. Ames (S. D.) 33 L. R. A. 585, 
not to constitute a loan within the meaning of 
a law making loans of such funds unlawful. 


Railroad Relief Association. 

A relief department of a railroad company 
to aid employees in case of sickness, accident, 
or death from a fund raised by assessments 
upon them, supplemented by contributions 
from the railroad company, resort to which 
fund shall bar an action against the company 
or be barred in turn by such action, is held, 
in Donald v. Chicago, B. & Q. R. Co. (Iowa) 
33 L. R. A. 492, not to constitute an insurance 
company, and the contract is sustained as valid, 
since it leaves a right of election to the 
employee. 


Receivers. 


An ex parte order for a receivership of prop- 
erty, made by a judge in vacation, and appoint- 
ing a date three months distant for showing 
cause why it should not be continued, is held, 
in State, ez rel. St. Louis, K. & 8. R. Co.o. 
Wear (Mo.) 33 L. R. A. 841, to be invalid and 
subject to a writ of prohibition on the ground 
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that it was beyond the jurisdiction of the 
judge to make such an order without appoint- 
ing a very early day for the showing of cause 
against the order. 

To entitle a judgment creditor to an order 
appointing a receiver of his debtor’s property 
it is held necessary, in Minkler ». United 
States Sheep Co. (N. D.) 33 L. R. A. 546, that 
he in good faith exhaust his remedies at law, 
which usually would include the return of an 
execution unsatisfied. 


Statutes, 


The effect of the amendment of a statute to 
remedy constitutional objections is shown by 
Walsh 2. State, ex rel. Soules (Ind.) 33 L. R. A. 
$92, in which a statute held unconstitutional 
because it did not apply to all counties of the 
state was made valid by an amendment ex- 
tending its provisions to the whole state. 


Taxes, 


After a state has lost its lien for taxes, and 
has no color of right to enforce collection 
thereof, a statute attempting to revive its right 
is held, in Kipp ». Elwell (Minn.) 33 L. R. A. 
435, to be unconstitutional for lack of due 
process of law. 

A delay of several days after tax sale, be- 
fore payment of the bid and execution of the 
deed, which is made without any agreement 
for credit to the purchaser, and purely for the 
tax collector’s convenience, is held, in Judah | 
e. Brothers (Miss.) 33 L. R. A. 481, to be im- 
material, although the statute requires im- 
mediate payment. 


Telegraphs. 


Failure of a temporary operator to connect 
his instrument with the telegraph line for a 
few hours is held, in Birkett o. Western Union 
Teleg. Co. (Mich.) 33 L. R. A. 404, not to 
constitute ‘‘gross negligence” which will make 
the company liable for the consequent delay 
of an unrepeated message while there is a val- 
id stipulation against liability, whether by 
negligence or otherwise, except for the amount 
paid for sending the message. 


Trial. 


A statute providing for struck juries is sus- 


without purchase, although the party demand- 
ing the struck jury is required to pay the ex- 
pense thereof without any allowance therefor 
in the taxation of costs. 


Voters and Elections. 


The power of a criminal court to require 
ballot boxes to be opened for the inspection of 
the grand jury is denied in Zz parte Arnold 
(Mo.) 33 L. R. A. 386, under a constitutional 
provision for vote by ballots numbered in or- 
der opposite the names of voters, and that elec- 
tion officers shall be sworn not to disclose how 
any voter shall have voted except as witnesses 
in a judicial proceeding, and providing that 
the ballots may be examined and counted in 
contested elections. 


Waters. 


A well-defined subterranean stream is held, 
in Tampa Waterworks Co. ». Cline (Fla.) 33 
L. R. A. 378, to be within the rules applicable 
to surface streams, and the owner of the land 
is held to have the same right to the use of the 
water as if it ran upon the surface of the 
ground, but cannot divert it, pollute it, or im- 
properly use it any more than if it ran upon 
the surface. 

Interference with regular scheduled trips of 
a steamboat by obstructing navigation is held, 
in South Carolina Steamboat Co. o. Wilming- 
ton, C. & A. R. Co. (S: C.) 33 L. R. A. 541, to 
be within the rule denying a private right of 
action for a public nuisance, and this is not 
changed by the fact that the obstruction con- 
stitutes a breach of contract, at least when the 
action is not brought for such breach. 

Boatable waters, within the meaning of a 
constitutional provision giving the right to 
fish ‘‘in all boatable and other waters (not pr- 
vate property),” are held, in New England 
Trout & S. Club. Mather (Vt.) 33 L. R. A. 569, 
to include waters of common passage as high- 
ways for business or pleasure, but not other 
waters, although they may be boatable in fact. 


— +. 


Personal. 
William D. Fuller has resigned his position 
| as reporter of the supreme court of Michigan 
| after ten years of excellent service. His work 


tained, in Lommen ». Minneapolis Gaslight | has been in every way admirable. His suc- 
Co. (Minn.) 33 L. R. A. 487, against the con. lcessor is John A. Brooks, of Lansing, who 
tention that it violates the right to trial by | has been Mr. Fuller’s assistant for some years 
jury and the right to obtain justice freely and | and demonstrated his ability as a reporter, 
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New Books. 


‘“‘New Edition of Blackstone’s Comment 
aries.” By Wm. Draper Lewis. Rees Welsh 
& Co., Philadelphia, Pa. 12 Parts. $10. 

‘‘A New Abridgment and Encyclopedia of 
the Laws of England.” 12 Vols. $6 per Vol. 
Boston Book Ce., Boston, Mass. 

‘* American Law of Guardianship.” By J. 
H. Woerner. 1 Vol. $6. Little, Brown, & 
Co., Boston, Mass. 

‘‘Law of Fire Insurance.” By D. Ostran. 
der. 1 Vol. $6. West Pub. Co., St. 
Paul, Minn. 

“Law of Railway Accidents in Massachu- 
setts.” By Gustavus Hay. 1 Vol. $4.50. 
Little, Brown & Co., Boston, Mass. 

‘Rights of Married Women.” [In Massa 
chusetts.] By George A. O. Ernst. Cloth. 
1Vol. $2. Little, Brown & Co., Boston, Mass. 


2d ed. 


~~ 


The Humorous Side. 

He Hap Been Footed Once.—A Police 
Justice, E , of A——, S. D., was asked by 
an attorney the other day if he had any blanks 
for a writ of duces tecum, and said that he 
had none. 

‘‘ Well,” said the attorney, ‘“‘ you had better 


get some as I want you to issue one for me.” 


‘*Oh, no you don’t, You don’t fool me in 
that way. 
hook once when I was a boy and I don’t care 


to be fooled again.” 


He DIscOVERED THE LABELS.—In a recent 
libel suit between two dyers in Wisconsin, one 
of whom had published of the other that he 
was a ‘‘botcher and could not dye any better 
than a common house-wife, the defendant 
offered in evidence a number of small, round 
pasteboard boxes containing chemicals used in 
dyeing and used them to test plaintiff’s knowl- 
edge. Defendant himself testified so glibly as 
to their contents that plaintiff’s attorney, who 
does not see well without glasses, became 
suspicious that the boxes were labeled and was 
rather sharp in his cross-examination. Ina 
dispute which arose as to the inability of the 
witness to tell the contents of the boxes if they 
were not labeled the plaintiff’s attorney be- 
came somewhat excited, and grabbing a box 
upon which he saw some printed words, ap- 
proached the opposing counsel with a flourish 
and said, ‘‘ Here, read that.” Thereupon de- 
fendant’s counsel deliberately adjusted his 


I looked ali over town for a straight | 





glasses and read, ‘‘ Take one pill every night 
upon retiring.” 


‘*If COUNSEL HAVE TEARS AT COMMAND.” 
—The right of counsel to shed tears before the 
jury was recently decided by the supreme 
court of Tennessee in the case of Ferguson 9, 
Moon, which was a case for breach of promise 
and seduction. The court, speaking through 
Judge Wilkes, said : 

‘Tt is next assigned as error that counsel 
for plaintiff in his closing argument, in the 
midst of a very eloquent and impassioned ap- 
peal to the jury, shed tears and thus unduly 
excited the passions and sympathies of the 
jury in favor of the plaintiff, and greatly 
prejudiced them against defendant. 

‘* Bearing upon this assignment of error we 
have been cited to no direct authority and 
after diligent search we have been able to find 
none. The conduct of counsel in presenting 
their cases to juries is a matter which must 
be left largely to the ethics of the profession 
and the discretion of the trial judge. Perhaps 
no two counsel observe the same rules. Some 
deal wholly in logic and legal argument, with. 
out any embellishment whatever. Others use 
rhetoric and occasional flights of fancy and 
imagination. Others rely upon noise and ges- 
ticulation, earnestness of manner, and vehem- 
ence of speech. Others appeal to the preju- 
dices, passion, and sympathies of the jury. 
Others combine all these modes with various 
accompaniments of different kinds. 

‘*No cast-iron rule should be laid down. 
To do so would result that in many cases 
clients would be deprived of the privilege of 
being heard at all by counsel. Tears have al- 
ways been considered legitimate arguments 
before the jury and we know of no power or 
jurisdiction in the trial judge to check them. 
It would appear to be one of the natural rights 
of counsel which no statute or Constitution 
could take away. It is certainly a matter of 
the highest personal privilege. Indeed, if 
counsel have tears at command, it may be 
seriously questioned whether it is not his pro- 
fessional duty to shed them whenever proper 
occasion arises, and the trial judge would not 
feel constrained to interfere unless they are 
indulged in to such excess as to impede, em- 
barras, or delay the business before the court. 

‘*In this case the trial judge was not asked 
to check the tears and it was, we think, a very 
proper occasion for their use, and we cannot 
reverse for this reason; but for other errors 
indicated the judgment is reversed and cause 
remanded for a new trial,” 





e al- 
ents 
er or 
hem. 
ights 
ation 


3 pro- 
roper 
d not 
y are 
2, em- 
court. 
asked 
4 very 
‘annot 
errors 
cause 


TO 
LAW STUDENTS. 


You can get the latest 
edition of 
Blackstones Com- 
mentaries free ior 
only the expénditure of| 


and best 


alittle time among your 
friends. Four volumes| 
in two large books! 
bound in best law sheep. 
Write us for particulars. | 
The Lawyer's Co-Operative Publishing Co. | 


ROCHESTER, N. Y. 


RICE 


ON THE 


Law of Evidence 
3 vols $15 


(4th edition) 


The Co-operative 


CLEARING House. 


You have a book; 
We want tt / 


We have a book; 


You want its 


It is as simple as anything 

can be. Our price lists 
will tell you what we have 
directly at hand. From 
our several depositories 
we can furnish almost 
anything else, in books. 

“Tf you don’t see what you want — 

ask for it.” 


ROCHESTER, N. Y. 


A head-note _ 


that is written for a report, then 
transferred bodily toa volume index, 
then to a periodical digest, then to 
an annual digest, embodies a beauti- 
ful system (for the publisher). 


L. C. P. CO. 319 


THIS, the latest and most conspicu- 
ous success in modern legal text- 

books, is not a classic, or intended as 
such; not juridical history, or meta- 
physical refinements, but a modern 
tool for working lawyers, consistent, 
homogeneous, and practically useful 
every day. 

Divided into two parts, Vols. 1 and 
2, $10, treat on Civit EvipENce, and 
Vol, 3, $6, on CRIMINAL EVIDENCE, 
and its 23,000 citations cover every 
point of the law on the subject. The 
busy lawyer wants a precedent for 
each point he makes, and that is what 
this woik furnishes, 

Several noted modern cases involv- 
ing nice questions in cvidence are 
treated im extenso. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER NEW YORK 


| But every paragraph in 


The General Digest 


|is written with special reference to 
|using it in @ digest, and is only used 
‘ina digest. It gives you an exact 
| point of law decided in a given case, 
|—just what you want; not an in- 
|volved, unclassifiable statement of 
|facts and findings, which you have 
to digest yourself. It gives you all 
the official citations, and all other 
citations. Current volume, price 
36, sent on approval for use and 
‘comparison. <A thorough test will 


|3e convincing. Send for it. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER NEw YORK 





READY FEB 10th 
A TREATISE 


ON THE LAW OF 


RECETVERSHIPS 


By JOHN W SMITH, Esq, of the Chicago Bar 


The author’s unvarying purpose has been to state] 
the law applicable in receivership affairs, to make clear} 
the reasons underlying the law, and to show how the. 
law has been applied under the varying conditions of} 
each of the 5000 cases which have been reported in 
the courts of America, England, Canada, and other 
jurisdictions where cases are printed in English. 

Realizing that a great part of the service of a text- 
book is in saving its owner time, the author has set out 
in the notes and text the special features of the various’ 
receivership cases, in order that those cases, valuable to} 
the question in hand, may be found, without unneces-§ 
sary loss of time in search, or in the examination of§ 
cases not in point. Nocase has been cited except it has ¥ 
been personally examined by the author. No effort has © 
been spared to find all reported cases down to January § 
ist, 1897. 

The work contains avery full chapter on PRACTICE. @ 
It contains also a large number of carefully drawn” 
FORMS OF PROCEDURE, which have stood the test7 


of use in adjudged cases. This portion is designed 4 
specially for those who have not had an extended ex- «1 
perience in Receivership matters. It will be found help-7 
ful to those who have had experience. 

A large volume in best law book style, price, $6 net. ~ 


THE LAWYERS’ CO-OPERATIVE PUBLISHING CO 


177 Broadway Rand-McNally Bldg 
‘New York ROCHESTER NY Cuicaco ILL 








